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 1.  TIME:  9:00   CASE#: MSC16-00166 
CASE NAME: DEUTSCHE BANK VS. CRICHTON 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY DEUTSCHE BANK NATIONAL TRUST COMPANY 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Summary Adjudication (“MSA”) filed by Plaintiff Deutsche Bank 
National Trust Company, as Trustee, in trust for registered Holders of Long Beach Mortgage 
Loan Trust 2006-10, Asset-Backed Certificates, Series 2006-10 (“Plaintiff” or “Deutsche Bank”). 
The MSA seeks summary adjudication as to the Plaintiff’s cause of action for declaratory relief, 
which seeks an Order declaring null and void the following documents: (1) Substitution of 
Trustee recorded on June 19, 2015; (2) Limited Power of Attorney recorded on June 19, 2015; 
and (3) Grant Deed recorded on June 19, 2015.  

Deutsche Bank moves for summary adjudication of the declaratory relief cause of action 
pursuant to Code of Civil Procedure §§ 437c(f)(1) and (f)(2) on the grounds that there exists no 
triable issue of fact concerning the invalidity and fraudulent nature of these documents. The 
MSA is unopposed. 

Request for Judicial Notice 

Plaintiff requests judicial notice of several documents from the Contra Costa County Recorder’s 
Office as well as the Complaint in this action. The Request is unopposed. The Court notes that it 
need not take judicial notice of pleadings in this action. The Request is granted. Evid. Code 
§§ 452, 453. 

Factual Background 

On September 27, 2006, Washington Mutual Bank caused to be recorded a Deed of Trust 
concerning the real property located at 4540 Selkirk Ct., Antioch, California (the “Property”). 
UMF 1. On August 8, 2012 the beneficial interest under the Deed of Trust was assigned to 
Plaintiff. UMF 2. Select Portfolio Servicing, Inc. has power of attorney to act on Plaintiff’s behalf 
in connection with the Deed of Trust. UMF 3.  

On March 4, 2015, Select Portfolio Servicing, Inc. caused a Trustee’s Deed Upon Sale to be 
recorded, confirming Plaintiff’s purchase of the Property at a foreclosure sale. UMF 4. On June 
19, 2015, Defendant Global Trust 283153-691032-102031 (“Global Trust”) caused a 
Substitution of Trustee to be recorded in the Contra Costa County Recorder’s Office. UMF 5. 
That same day, Global Trust also caused a Limited Power of Attorney and Grant Deed to be 
recorded. UMF 6, 7. The Substitution of Trustee, Limited Power of Attorney, and Grant Deed are 
all void and invalid. UMF 8, 9, 10. 

Analysis 

A party may move for summary adjudication as to one or more causes of action within an action. 
Civ. Proc. § 437c(f)(1). A motion for summary adjudication may be made by itself or as an 
alternative to a motion for summary judgment. Civ. Proc. § 437c(f)(2). A motion for summary 
adjudication shall be granted when the material facts are undisputed, entitling the moving party 
to judgment as a matter of law. Civ. Proc. § 437c(c); Civ. Proc. § 437c(f)(2). 

Plaintiff’s second cause of action seeks an Order declaring null and void the following 
documents: (1) Substitution of Trustee recorded on June 19, 2015; (2) Limited Power of 
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Attorney recorded on June 19, 2015; and (3) Grant Deed recorded on June 19, 2015. First, 
pursuant to an Order dated November 21, 2016, the Court deemed admitted Plaintiff’s Requests 
for Admission (Set One) to Global Trust. As a consequence, Global Trust admitted for all 
purposes that the Substitution of Trustee, Limited Power of Attorney, and Grant Deed are all 
invalid. Declaration of Bryan L. Hawkins (“Hawkins Decl.”) at Exs. F, G. Second, Plaintiff has 
submitted evidence that (1) neither Plaintiff nor any of its representative authorized the 
recordation of these documents and (2) the entity recording these documents (Global Trust) 
lacked standing to do so. Adelman Decl. at ¶ 7; compare RJN at Ex. E at Exs. 4-6 with RJN at 
Ex. D. 

The unopposed motion for summary adjudication of Plaintiff’s declaratory judgment cause of 
action is granted. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00192 
CASE NAME: KOSKIE VS. CONSTANCE 
HEARING ON PETITION TO COMPEL ARBITRATION 
* TENTATIVE RULING: * 
 
Before the Court is a petition to compel arbitration (the “Petition”) brought by defendants 
Constance Therapeutics, Inc. (“CTI”) and Constance Finley (“Finley”) (collectively, 
“Defendants”). The Petition avers that plaintiff Steven Koskie (“Koskie”) signed a written 
engagement agreement on July 15, 2015 (the “Engagement Agreement”) that requires the 
present dispute to be arbitrated. The Petition also contends that the remaining dispute, between 
plaintiff Sheila Hoyt (“Hoyt”) and Defendants, ought to be stayed pending the resolution of 
Koskie’s claims in arbitration. 

Opposing the Petition, Koskie argues that his claims against Defendants do not arise out of the 
Engagement Agreement, but rather out of a separate oral employment contract. As a result, he 
says, there is no basis for the Court to compel the arbitration of Koskie’s claims against 
Defendants. 

Legal Standard 

The Court’s starting point is that the threshold question presented by the Petition is whether 
there exists an agreement to arbitrate. Cruise v. Kroger Co. (2015) 233 Cal.App.4th 390, 396. 
Although public policy favors contractual arbitration as a means of dispute resolution, that policy 
does not extend to those who are not parties to an arbitration agreement. Espejo v. Southern 
California Permanente Medical Group (2016) 246 Cal.App.4th 1047, 1057. Defendants bear the 
burden of demonstrating that such an agreement exists, by a preponderance of the evidence. 
Ruiz v. Moss Bros. Auto Group (2014) 232 Cal.App.4th 836, 842. In ruling on the Petition, the 
Court must determine if there is an agreement to arbitrate the instant controversy. Mendez v. 
Mid-Wilshire Health Care Center (2013) 220 Cal.App.4th 534, 541. The public policy favoring 
arbitration likewise does not extend to issues the parties have not agreed to arbitrate. Id. 
 

Engagement Agreement 
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The Engagement Agreement was made “by and between Constance Therapeutics … and SPK 
VENTURES LLC.” (Engagement Agreement, p. 1.) 

Under a section entitled “Background,” SPK was identified as “a professional team who consults 
with/for start up companies and facilitates introductions to prospective strategic partners, playing 
a pro-active role in the successful growth of their business development initiatives. [SPK] has 
extensive reach and relationships in regards to potential partnership, funding sources and 
business growth.” (Engagement Agreement, p. 1.) 

The Engagement Agreement then details the services that SPK was to provide to CTI. For the 
Court’s purposes, it suffices to say that SPK was to assist CTI with networking to identify 
potential partners and clients. (See generally Engagement Agreement, pp. 1-4.) 

Arbitration Provision 

The parties to the Engagement Agreement agreed to arbitrate any disputes that might arise out 
of that agreement. Specifically, the arbitration provision is found in paragraph 10 of the 
Engagement Agreement, commencing on page 6. It states, in relevant part: 

[SPK] and [CTI] agree that any dispute between them will be resolved through 
final and binding arbitration in Santa Clara, California … and that this Agreement 
shall be governed by California law … 

… 

To the fullest extent allowed by law, this Agreement is intended to apply to any 
and all disputes between [SPK] and [CTI], including, without limitation, disputes 
involving any alleged breach of ethical or fiduciary duty, any alleged professional 
negligence, any breach of contract, or any other dispute arising out of or in 
connection with the services rendered or to be rendered by [SPK]. 

By its plain language, the arbitration provision of the Engagement Agreement is limited to 
disputes between SPK and CTI. The paragraph that describes the scope of the arbitration 
provision evinces the intent of SPK and CTI to arbitrate any dispute arising out of or connected 
with the services SPK was to render to CTI under the Engagement Agreement. 

The Petition says that the claims set forth in the First, Second, Third, and Sixth causes of action 
“are encompassed by Koskie’s agreement to arbitrate contained in the Engagement 
Agreement.” (Petition 2:11-13.) The Petition does not cite any specific allegations in the 
complaint to support its statement that those causes of action are encompassed by the 
arbitration provision contained within the Engagement Agreement. 

The Court notes that the complaint is not brought by SPK. Rather, it is brought by Koskie and 
Hoyt as individuals. While it appears that Koskie is the principal of SPK, there is no evidence 
that would permit the Court to conclude that Koskie ought to be treated as SPK’s alter ego; only 
unsupported argument in the reply papers. Koskie and SPK are distinct entities for legal 
purposes. See, e.g., People v Pacific Landmark, LLC (2005) 129 Cal.App.4th 1203, 1212 
(“Pacific Landmark”) (managers and members of limited liability companies generally not 
personally liable for entity’s obligations). SPK may enter into contracts (such as the Engagement 
Agreement and its concomitant arbitration provision) without also binding Koskie to perform 
those contracts on an individual basis. Id. Further, the Engagement Agreement itself identifies 
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SPK as a “team.” It does not identify SPK in such a way that suggests that Koskie and SPK 
were interchangeable. 

By its plain terms, the Engagement Agreement contains an agreement to arbitrate disputes that 
arise between SPK and CTI connected to the services SPK was to perform for CTI pursuant to 
the Engagement Agreement. As stated above, California’s policy favoring contractual arbitration 
does not extend to those – like Koskie – who have not agreed to arbitration. The burden was on 
Defendants to prove, by a preponderance of the evidence, that Koskie agreed to arbitrate the 
instant dispute. The only evidence they have provided the Court is the Engagement Agreement, 
which on its face is between SPK and CTI, and does not involve Koskie. 

In their reply brief, Defendants cite Keller Construction Co. v. Kashani (1990) 220 Cal.App.3d 
222 (“Keller”) for the proposition that Koskie’s relationship to SPK is such that he should be 
bound by SPK’s agreement to arbitrate. The Court finds Keller distinguishable. In Keller, the 
signatory to the arbitration agreement was a general partnership, and the dispute concerned 
whether the general partner (an individual) could be thereby bound. The Court relied on specific 
statutes that govern general partnerships, concluding that since those statutes say that a 
general partner is liable for all debts and obligations of the partnership, controls the business of 
a limited partnership, and is, by statute, an agent of the partnership, “[i]n sum, the relationship 
between a sole general partner and a limited partnership is such that the partner is bound by an 
agreement to arbitrate disputes entered into by the partnership.” Id. at p. 228.  

Here, SPK is a limited liability company formed under Corp. Code § 17000 et seq. As a general 
matter, its members and managers are not personally liable for its obligations. Pacific Landmark 
at p.1212. That distinguishes this case from Keller. The discussion of other cases in Keller 
reveals that Keller relied chiefly on the fact that the general partner was personally liable for the 
obligations of the partnership to bind him to the arbitration agreement. See id. at pp. 228-229. 
Keller is distinguishable for another reason. In Keller the dispute between the non-signatory 
general partner and the other entity was within the scope of the arbitration provision in the 
agreement entered into by the general partnership. As discussed below, the Court does not 
conclude that the instant dispute is within the scope of the arbitration provision contained in the 
Engagement Agreement. 

To determine if the allegations could properly be characterized as alleging a dispute between 
SPK and CTI concerning the services SPK was to render under the Engagement Agreement, 
which is the scope of the Engagement Agreement’s arbitration provision, the Court examines 
the allegations of the complaint. 

Allegations of the Complaint 

The complaint alleges that Koskie worked as CTI’s Chief Operating Officer “through his 
consulting business, SPK Ventures.” (Complaint ¶ 1.) In September 2015, Finley allegedly 
asked Koskie to work as CTI’s COO full-time, rather than as a part-time consultant. (Id.) Koskie 
gave up his work as a part-time consultant to become CTI’s COO. (¶ 2.) Koskie then secured $2 
million in financing for CTI; $500,000 in July 2016 and $1.5 million in September 2016. (Id.) 

Following that, Finley allegedly defrauded Koskie of his rightful 8% commission and terminated 
his employment, while refusing to pay any commission or severance. (¶ 3.) The commission and 
severance allegedly were due under Koskie’s oral employment agreement, not under the 
Engagement Agreement (¶¶ 1, 18, 23.) 
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The first cause of action in the complaint alleges that “Plaintiff Steve Koskie had two 
agreements with [CTI], the first one of which was in his capacity as Managing Partner of SPK 
Ventures entitled “Engagement Agreement” dated July 20 2015 … and the second an oral 
Executive Employment Agreement which the parties were in the process of reducing to writing.” 
(¶ 41.) The complaint alleges that Koskie performed under both contracts. (¶¶ 42; 44.) However, 
the only contract that the complaint alleges was breached was the Executive Employment 
Agreement. (¶ 45.) 

The second cause of action references CTI’s purported contractual obligation to pay Koskie 8% 
commission and 18 months’ severance. (¶¶ 47-50.) As stated above, those obligations arose 
from the employment agreement, not the Engagement Agreement. (¶¶ 1, 18, 23.) 

The third cause of action makes substantially the same allegations as the second cause of 
action, but under a different theory of recovery. (¶¶ 52-56.) 

The sixth cause of action is for fraud, and alleges that Defendants knew they were not going to 
pay Koskie the 8% commission or 18 months’ severance, and failed to disclose that material 
fact to Koskie. (¶¶ 74-80.) As stated above, both of those were obligations allegedly created by 
the employment agreement.  

In sum, the allegations of the First, Second, Third, and Sixth causes of action in the complaint 
do not demonstrate that the dispute falls within the ambit of the arbitration provision of the 
Engagement Agreement. All of the allegations related to those causes of action are centered on 
the alleged oral employment agreement and Defendants’ alleged failure to perform under that 
agreement. The allegations do not implicate SPK, and do not allege that the Engagement 
Agreement was breached. 

The burden was on Defendants to demonstrate the existence of an agreement to arbitrate this 
particular dispute. Defendants have failed to carry that burden for two separate and independent 
reasons. The only evidence Defendants presented was the Engagement Agreement, a contract 
between SPK Ventures, a non-party to this suit, and defendant CTI. The Engagement 
Agreement provides, in essence, that disputes which (i) arise out of it; and, (ii) are between its 
parties SPK and CTI are to be arbitrated. This dispute is not between SPK and CTI. This dispute 
does not arise out of the Engagement Agreement, but out of a subsequent and separate alleged 
contract between different parties. The Petition is denied. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00226 
CASE NAME: JOAN REESE ALDRICH TRUST VS. DELBERT RAPINI 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION  &  APPT. OF RECEIVER 
FILED BY JOAN REESE ALDRICH 1991 TRUST, et al. 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to June 19, 2017 at 9 a.m. 
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 4.  TIME:  9:00   CASE#: MSC17-00286 
CASE NAME: AFFINITO VS. AFFINITO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MICHAEL AFFINITO 
* TENTATIVE RULING: * 
 
The Demurrer is continued to June 19, 2017.  

Code of Civil Procedure (“CCP”) § 430.41(a) requires the demurring party (here, Michael Affinito) 
to meet and confer “in person or by telephone” with the party who filed the relevant pleading (here, 
Mary Affinito). CCP § 430.41(a)(3)(A) required Michael Affinito to file and serve a declaration 
accompanying the demurrer identifying the means by which he met and conferred with 
Mary Affinito. 

There is nothing in the file to suggest that any meet-and-confer occurred, and certainly no 
declaration that complies with the statute. 

Neither the Court nor the parties is free to ignore the requirements of the CCP. On or before 
June 2, 2017, the parties shall engage in a substantive telephonic or in person meet and confer 
to discuss the purported deficiencies in Mary Affinito’s first amended complaint. On or before 
June 9, 2017, Michael Affinito shall file and serve a declaration that complies with CCP § 
430.41. That declaration also shall specifically advise the Court what, if any, agreement was 
reached, and what, if any, portions of the demurrer must still be heard and decided on June 19. 
 

  

 5.  TIME:  9:00   CASE#: MSL16-04556 
CASE NAME: LVNV VS. MILES 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to deem admitted its requests for admission served January 30, 2017, 

is granted.  The moving papers establish that the requests were properly served at the proper 

address for defendant, and that no response was received, even after follow-up 

correspondence.  No opposition has been filed. 

 

 

 


